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Mr. Afnan Karim Kundi (ASC), Mr. Adccl Aftab Ch. (Barristcr).
Mr. Amir Ali Qureshi, Mr. Wang Chcng Hu, Mr. Zou Yongchao
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Mr. .lawad-Ur-Rahim Malik (Advocatc), Mr. Babbar A. Khar-r
(Advocate), Mr. M. Bilal Aslam (Advocatc), Ghazi l(han Advocatc,
Rakhtau.ar Bilal Sufi AdvocaLc.

(On behalf of Appellant)

eal & Review Petition SecretariatA

AGAINST DECISION OF THE GRIEVANCE REDRESSAL COMMITTEE

Proiect: Constructioll of Additional Car mR n ur-DG Khan N-55
Hiehwav Section t121.5Km) and DG Kh;rn DI Khan N-55 lli slr Section
[2OS.OKm) from Two Lanc to Four Lanc unclcr C)nc Packagc Comorisins of Four
Lots

'ti.,

Thc abovc mcnt.ioncd lcarne d counsel and

reprcscntativc(s) of thc partics tcndcrcd appearance beforc thc

Appcllate Committcc and furnished their arguments at lcngth.
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2. At the very outset, learncd counsel of thc Appellant i.e.,

M/s Zahir Khan & llrolhers submitted that this Appcal has

becn filed against tJre decision of the Gricvance Rcdressal

Committce ("GRC") datcd 20.O5.2O25 as thc said decision given

by the GRC is an attempt to give cover to thc blatant violations

of procuremcnt laws and is itself not in accordance with the

provisions of thc Public Procurcmcnt Rulcs, 2004 {"PP Rules,

2OO4").

3. The counscl of the appellant also submitted thar *rey

havc gravc concerns rcgarding the procurement process for the

Ccnlred Asia Rcgional Economic Coopcration f'CAREC")

Corridor Derclopmcnt Investment Program (Tranche-lll)

Lot- 1. (Section N-55) ("Project"), specihcally in relation to the

cvaluation reports for the Project. Both thc rcports providc vcry

basic information about the status of the biddcrs and the

reports are devoid of any detzrils justifying lhc dccision

rcgarding fatc oI the biddcrs. Thc Final Evalualion Rcport dated

O9.O5.2O25 was only made public on National Highway

Authority's w-ebsite on 1 3.05.2025.

4. I'hc counscl of the appellant furt-her submitted thal
after making the final evaduation report public on the Procuring

Agcncy/NHA's website on 13.05.2025, the bidders were

required to filc thoir grievances bcforc the GRC of the Procuring

Agency / NHA within 5 days as pcr Rule 48 of the PP Rulcs,

2OO4 and thc stated O5 days were set to expire on i8.05.2025.

Howevcr, I 7th & 18th of May werc holidays as they fell on

Saturday and Sunday, thc Appcllant filcd its complaint before

the (lRC on thc next working day, i.c. 19.05.2025, which is on

record. Whercas, the GRC has rejectcd the complaint /
grievance of the Appcllant by simply stating that the complaint

is barred by limitation and such conduct also reeks of suspicion

because the Procuring Agency / NHA ignores the grave

rescrvations brought to its knowlcdge ancl it did not discuss any

of them while dismissing thc complaint- This becomes vcry 
2:
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important especia-lly in vicw of the obiigation of the Procuring

Agcncy / NHA undcr Rulcs 17 and 18 of thc PP Rulcs, 2004 to

voluntarily act against a biddcr who has providcd false

information about its crcdcntials.

5. The counsel ofthc appcllant also submitted that the final

evaluation report was uploadcd with a dclay of four days from

the date stated on the documcnt and that scemingly was an

attempt to discourage any bidders from contemplating the idca

of approaching thc ORC and PPRA undcr Rulc 48 of rhe PP

Rulcs, 2004 against thc said evaluation.

6. Thc counscl of thc appcllant furthcr added that thc

Procuring Agcncy has conductcd thc cntirc procurcment

proccss in a very surrcptit.ious manner by apparcntly making

surc that no objcction can be raised against the dcclaration in

favor of the purportcd lowest biddcr. Perusal of thc cvaluation

rcports rcveal that no detail whatsoever has becn givcn

regarding successful biddcrs that creates scrious doubts on thc

cntire process. In both the reports thc only dctail about thc

purported lorvest biddcr, i.c. , M/ s Ning<ia Communications

Construction Co. Ltd ("M/s NXCC / rcspondent No.4"), in the

tcchn.ical cvaluation rcport statcs "qualificd" and " l s'" in the

final evaluation rcport along with the bid price.

7. The counsel of thc appellant also submitted that thc

conduct of the rcspondcnt constituted a scrious violation of the

fundamcnta] principlcs of transparency as wcll as Rulc 35 of

the PP Rulcs 2004. The said rule imposcs a mandatory

obligation on the Procuring Agency to givc dctailcd rcasons for

accepting or rejecting thc bids. In the present scenario no detail

for acccptance of bids has bcen providcd in cvaluation rcports

and no independcnt cvaluator can rcvie&'thc rcports and see

propricty of thc proccss. This further contravcnes thc law that

imposcs an obligation on thc authoritics Iike thc Procuring

Agcncy/ NI{A to always pass a spcaking or reasoncd ordcr as is

l)agc J ol'22
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8. The counsel of the appcllant furthcr added that the

constitution of the GRC was not incompliance with law scttled

through judgmcnts o[ thc superior Courts whercin the GRCs

are supposed to includc indcpcndent outside experts that

cannot be influenccd by the senior managcment of the

Procuring Agcncy/NHA. This requirement was also ignored and

this too casts doubts on thc transparency of the entire redressal

of procecdings- Moreover, a vcry scrious concern of the

Appellant relatcd to declaration of M/s NXCC / rcspondent

No.4, as thc purportcd lowest biddcr lor all thc four Lots by thc

cvaluation reports, despite their documcntcd unsatisfactory

performance in the past.

9. The counsel of the appellant also added that a very

crucial matter rclatcd to M/s NXCC's submission, through an

affidavit, whcrcby it has been stated that "the firm has ncver

bccn involved in any litigation / blacklisting with Government

Departments / Semi-Government Dcpartments or Private

Scctor since its establishmcnt.' This assertion amounts to a

clear and blatant violation of Eligibility Criteria, [Scction-2]
clausc 2.2.3 of ITB, that relates to rcquirements conccrning

detail of pending litigation and reputation of the bidders and

M/s NXCC's asscrtion, constitutes a clcar and blatant

misreprescntalion of thc actual status of its litigation. It needs

to be apprcciated that the details about litigation is a matter of
public record, casily available for evcryone to see, and an

attcmpt to conccal. such an obvious information with such

\
\ Yi-7
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stipulated by scction 2aAQ) of the Gcncral Clausc Act 1897,

that provide "lhe authoilg, ofJice or person making ang order or

issuing any direction under the powers conferred bg or under any

enactment sh.all, so far as necessary or appropiate, giue reasons

for making the order or, as the case maq be, for issuing the

direclion and shall prouid.e a copg of tlle order or as the case may

be, tlv directiort to the person affected prejudiciallg. "
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audacity leads to vcry serious brcach of trust rcgarding all thc

statements of M/ s NXCC regarding its credentials.

10. The counscl of the appe[ant also submitted that M/s
NXCC has a track record of vcry poor pcrformance on other

largc scalc civil works / projects of the procuring agency / NHA

and that can bc dcmonstratcd through clcar documentation

avail:rblc on record. Furthcr M/s NXCC was declared as

defaultcr due to slow progrcss, ultim:rtcly thc procuring agency

tcrminatcd the projcct. Morcover, M/ s NXCC initially

approachcd tJlc learned subordinate court under Section 2O of

thc Arbitration Act, 194O, sccking thc appointmcnt of an

arbitration tribunal. 'Ihis application was dismissed by

judgmcnt datcd 17.04.2023. Subsequcntly, M/s NXCC filcd an

appeal before the Islamabad High Court (FAO No. 38 of 2023).

The Honourablc Court dirccted through ordcr dated 20.03.2A24

to approach arbitration tribunal, Thcrcafter, arbitration

procccdings wcrc conductcd and an award datcd l9.ll.2A'24

was rcndered in favour of M/s NXCC and the fatc of thc award

is yct to be adjudicatcd and is still pending undcr learncd courl

for Rulc of Court proceedings and this cstablish thc cxistence

of litigation bctwccn M/s NXCC and the Procuring Agcncy

(NHA). Thc Procuring Agcncy should havc conductcd thc strict

scrutiny of M/s NXCC for having givcn a falsc dcclaration in thc

instant matter.

1 1. Thc counscl of thc appcllant furthcr submittcd that

despite being in activc litigation with thc Procuring Agcnc-v /
NIIA at the timc, M/s NXCC submitted a bid on 26.09.2A24

through a joint vcnture (NXCC-RA), and submit.tcd lalsc

affidavit dcclaring no involvcment in any litigation or

blacklisbng. This clcarly constitutcs a criminal

misrcprescntation and a brcach of trust. Additionally, thc

appcllant has also discovcred that M/s NXCC has bcen involvcd

in va.rious litigation in diffcrcnt other jurisdictions and *lat fact

too has be en concealc<i from thc procuring :rgency / Nl"lA. This
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conccalment violatcs clausc ITB 3. i (ir, Section- I of thc bidding

documcnts and thc Procuring Agency should have disqualified

NXCC. Instcad, their qualification is scen as prcfcrcntial

trcatmcnt, undcrmining thc integrify of the bidding proccss and

potcntially harming the public interest.

12. The counsel of the appellant also submitted that
according to tlre prequalilication report dated 27 .1O.2O22, tor
t.l.c projcct Dualization & improvement of Narional Highway N-

5O from Yarik - Sagu - Zhob: Scction- 1 Yarik - Sagu, M/s
NXCC was disqualilicd for poor performance on thc Lodhran-

Multan projcct, which was terminated by the Procuring Agency

on 16.O1 .2O23. F urthermorc, GM(P&CA) of thc rospondcnt

dcpartmcnt sought information from GM (Construction) Pb-

South, who confirmcd via lcttcr daLed 26.07.2024 that M/s
NXCC was in litigation with the Procuring Agency / NHA and

was a dcfaultcr duc to prior poor pcrformancc. Furthcr
submitted that, it is simply inconceivable that the procuring

Agcncy, rvhich reccntly disqualified M/s NXCC, now considcrs

thc samc entity cligible and qualified for the instant projcct.

Clausc 2.2. I of ITB rcquires both joint venture partncrs to meet

thc condition that "Non-pcrformancc of a contract did not occur
as a rcsult ofdefault ofcontractor since 1sr July, 2018." Despite

this stipulation and thc rccord of dcfault by M/s NXCC, thc
Procuring Agcncy/NHA suddcnly appears satisfred.

13. Thc counsel of the appellant furthcr argucd and
submiltcd that thc Procuring Agency / NHA is not challcnging
the award in favor of M/s NXCC is quitc obviously a special
relaxation being made for the apparent blue-eycd biddcr by thc
Procuring Agency / NHA. Such conduct of thc procuring Agcncy

I NHA violates the ITB I 1.4 of Scction-2. Thc bidding
documcnts had built-in s:rfeguards to minimizc thc risks of
Ghost Contracting undcr ITB 11.4 of Section-2 whereas thc
Procuring Agency / NHA has also ignored the samc and did not
cnsurc activc participation of the JV partners. Moreover,

x
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pursunnt to clause ITB I 1 .2(d) provision of u'ritten confirmation

authorizing thc signatory of the Bid to commit the Biddcr is a

mandatory rcquircmcnt and spccific Powcr of Altorncy of

Authorizcd Represcntativc is rcquircd. Thc submitlcd Porvcr of

Attorncy by the purportcd lowest biddcr is not specific but

limitcd in authorization and it does not cven mcet thc

authorization rcquircd for this spccific projcct thus the

authorization of signatory of thc bid is not valid and rcsultantly

the bid is liable to be rcjectcd.

14. At thc last, counsel of the appcllant also submitt.ed that

there is a mandatory rcquircmcnt for qualification that requircs

Lhe Average Annual Construction Turnovcr (AA'I'O) from

construction contrarcts (for last thrcc (O3) ycars bascd on

certificd payments) of thc bidder ro match thc rcquircd

threshold- ln casc of a joint venturc the Lcad Partncr should

qualify with 5O% of thc rcquircment whilc the associatc partncr

should qualify with a minimum 3O% of the requircd critcrra.

Further, in pursuant to clau sc I .8 of Scction-3 thc lowcst biddcr

is rcquircd to qualify, the aggrcgatcd qualification critcria of all

Lots whcrc he has becn announced lowcst in tcrms of:

a. Avcragc Annual Construction Turn ovcr (AATO);
b. Financial resourccs;
c. Equipmcnt to bc allocatcd;
d. Personnel to be ficlded,

15. At thc vcry last, thc counsel of thc appellant furrher

addcd that, both, M/s Dynamic Construclors (respondcnt No.5)

and Rustam Associates [rcspondcnt No.6], did not satisfy thc

rcquired criteria of AATO (Construction contracts only as

required). Moreovcr, thc record bccomcs cspecially doubtful

wherc a contractor, that has not executcd major projccts in thc

reccnl prlst fcw vcars, cl:rims to havc fulfillcd cumbcrsomc

threshold to qualify for a ccrtain projcct, hence filcd tlrc instant

appeal.

16. On thc othcr hand, at thc first inst*nce, lCaffi:d

rcprcscntativc of thc rcspondcnt i.c., National I lighrvay
l)agc 7 o1 22
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.1I

Authority (NHA) raised preliminary objccrion on the jurisdiction

and submitted that this appeal relates to the procuremcnr for a
project fundcd by the Asian Devclopment Bank (ADB) under the
"Central Asia Rcgional Economic CoopcraLion (CAREC) Corridor

Dcvclopment Investmcnt Program Tranchc-lll," governed by a

loan agreement covering four lots. All procurement activitics are

being carried out under ADB's Procuremcnt Policy for Goods,

Works, non-consulting and Consulting Services 12077, as

amendcd) and thc Procurcmcnt Rcgulations for ADB Borrowcrs

for Goods, Works, non-consulting and Consulting Services

(2O17, as amended). The bidding documents were finalized in

accordance with ADB'S standard tcmplates of bidding

documcnts. Whcrein, clause ITB 46.1 of Section 2 (Bid Data

Sheet) spccifics procedurc for gricvanccs / complaints. Furthcr
submittcd that, bcing an ADB financcd projcct, thc ADB'S

guidelines / rcgulations shall prevail ovcr the national rules, in
case of conflict, as pcr Rule 05 of Public Procurement Rules,

2004.

17. Thc reprcscntativc of tho rcspondcnt (NIIA) submitted

that tllc appellant has raiscd objcctions on the lowest biddcr,
qualihed in thc technical cvaluation rcport, announccd in
January 2O25 and has l-tlcd the complaint after the

announcemcnt of final cvaluation rcport in May 2025 and thus
the appcal is non-maintainablc, and thcreforc, do not confcr

any right of appcal in accordancc with Appendix 7 of ADB's

Procuremen! Regulations. lProarrement Regulations for ADB

Borouersl.

18, Thc rcprescnlativc of the rcspondcnt (NHA) also raiscd
objection on the limitation and submittcd that thc Appellant's

complaint before Oricvancc Rcdrcssal Committcc (GRC) was

non maintainable, as thc complainant has raised objections on

the lowest bidder qualilied in the tcchnical evaluation rcport
announccd in January 2025 and has lilcd t}e complaint after
thc annr:unccmcnt of final cvaluation report and thus the fu€./--

l'agcEot'2/
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appeal is non maintainable, and tttercforc, do not confer any

right ofappcal to thc rcspcctivc complainant in accordance with

Clausc 11 duly read with its corrcsponding footnolcs o[

Appcndix 7 of ADB's Procurcmcnt Rcgulations. lProanrement

Regulations for ADB Bonowers)

19. Thc represcntative of thc respondcnt (NHA) a-lso

submitted that 1hc appcllant has mentionecl that r.he final

evaluation rcport was uploadcd on 13-05-2025. Ilowever, as

procurcmcnt mcthod Singlc-Stage-Tu'o-llnvclopc u,as adoptcd,

tlrc technical evaluation Report *'as notificd on 2O-O1-2O25.

The appcllant's ,/ comDlainant otriections pertain to thc

tcchnical evaluation rcDort. A complainant cannot raisc

objections on thc tcchnical cvaluation aftr:r thc issuance of thc

final cvaluation rcport. 'l'hcrcfore, lhc appcllant's attcmpt to
chitllcngc t.hc tcchnical cvaluation at: bclated stagc is not

permissible. It is also pcrtinent to notc that thc complainant

raised thcsc gricvanccs upon rcalizing that hc was nol the

lowcst biddcr. This scquence of events suggcsts tlat the

complaint is not foundcd on genuine proccdural conccrns bui
is instead a rcaclion to the unfavourablc outcomc. It is clarihcd

that thcrc is no crcdible or subslantiated cvidencc prcsentcd

before the Procuring Agency by the appellan t indicating that any

biddcr, including thc successful onc, has providcd falsc

information-

20. The reprcscntative of the respondent (NHA) furthcr

submitt€d that l.he interval betweon th(j datc mcntioncd on the

Final Evalualion Rcport 9th May, 2O25 and it uploadcd on 13,r)

May, 2O25 due to national crisis in thosc days. Ilvalualion

Rcports werc prcparcd and publishcd in accordancc with thc

prcvailing standard format and contain all rclcvant inltrrmation

rcquircd undcr thc applicable rulcs. These includc, but are' not

limited to, thc names of bidders, their technical responsiveness,

and frnancial standings. The claim liat the lack ot dctailed

narrativc discouragcd bidders from secking rr:dress, is not

I)agc 9 ol'22
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supported by any regulatory rcquirement. Thc adopted format

is designcd to provide transparency while maintaining

procedural cfficiency. Morcover, the donor agency, i.e., Asian

Devclopmcnt Bank (ADB), also did not exprcss any conccrns in

this rcgard and GRC adjudicated the matter within its
jurisdiction and found the complaiot to be non-maintainal:le.

21. The representaLive of lhe rcspondent (NHA) also

submittcd that Bidding I)ocumcnt ITB 26.7 and 26.2 provrded

as undcr;

"26.1 Information relating to thc examination,
cvaluation, comparison, and post-qualification of Bids
and rccommcndation of contract arvard, shall not bc
discloscd lo Riddcrs or iiny othcr pcrsons not offici:r1ly
conccrncd with such process until infcrrmation on the
Contract award is communicatcd to all Bidders
26.2 Any attcmpt by a Bidder to infiucncc thc Employcr
in thc evaluation of the Bids or Contract award decisions
may result in thc rejcction of irs Rid."

The Procuring Agency has complied fully with thc rcquirements

of transparency, including publishing thc cvaluation reports in

thc prcscribcd fnrmat. The cvaluation reports contain all

information rcquired by the Public Procurcmcnt Rcgulatory

Authority and (hc Asian Devclopmcnt llank guidelines,

ensuring adequatc disclosurc to all stakcholders.

22. Thc rcprescntative of thc rcspondent (NHA) further

submittcd that thc allcgation suggesting favouritism toward

M/s Ningxia Cr::mmunications Construction Co. Ltd ("M/s

NXCC") as thc purported lowest bidder, is unfounded. The

evaluation of bids was conductcd strictly in accordance with the

ADB approved criteria duly reflccted in t}lc bidding document.

Thus, M/ s NXCC-RA (JV) cmerged as thc lowest evaluatcd

biddcr through a fair and transparent competitive process.

23. The rcprcscntative of thc respondent iurther added that
thc subjcct procurcmcnt has bcen carricd out in a transparent

manncr undcr thc supcrvision of ADB tcchnical cxpcrt tcam,

l'agc t0
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adhering to all of thc ADB procurcment rcgulations / guidelines

and no lenicncy towards any bidder has been madc during thc

procurcment process. All of the aspccts rcquired for tcchnical

cvaluation has becn includcd in the tcchnical evaluation criteria

as per ADB rcquiremcnts. Compliarrcc of relevant provisions of

ADB guidclines and cvalr:ation criteria has duly bcen

acknowledged / concurrcd by ADB u'hile issuing No Objcction

Lettcr for ttrc revised TBER containing dctailcd deliberatirlrts on

complaint of similar naturc raccivcd during the cvaluation

process and complaint rcceived to ADB and ADB',s ',No-

Objcction' Lcttcr on the Technical Llid Evalualion Rcport are

also available on record.

24. Thc representativc ofthc respondent also submitted that

they clcarly rcfutes the complainant's allegalion that thc

National Highrvay Authority {N}IA) announced thc bid opcning

datc with only t\r'o day noticc and without addressing prior

complaints, whcreas, Invitation for Bids issued on 9th August,

2024. Thcreafter, a complaint rvas Iiled by Chinese Biddcr (M/s

China Construction Third Engineering Burcau Group CCTEB)

on 13th November,2024, and accordingly a detailed rcport lvas

preparcd and submittcd to ADB for reviclv on 23'a Novcmber,

2024. ADB aftcr going through thc rcport and attachcd

documents, disposcd of thc complaint after agreeing with thc

findings ofthc report. Moroovcr, technical cvaluation rcport was

announccd on 20rh January, 2025, after obtaining formal

concurrence from thc Asian Dcvclopmcnt Bank (ADB). After

that, Sccond Complaint was {lled on 22t1tt January, 2025 bcforc

the Gricvancc Redrcssal Committcc (CRC) by M/s CCTEB

(having thc similar contcnts as of complaint of 13th Nov, 2024),

and accordingly disposed-ofl by thc GRC as non-maintainable

on 4(h Fcbruary, 2O25.

25. The represenlativc ()f thc rcspondent furthcr addcd rhat

final report announccd on 9rh May, 2025, after obtaining formal

concutrencc from thc Asian Development Bank (ADB).

I'aggIIo1 22
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Subscqucntly, complaints filed by M/s ZKB for Lot I and M/s
ZKB-SMC JV for Lot 4 on l9th May, 2O25 rcgarding technical

evaluations, and thc same were dismisscd by the GRC by

observing the following;

A signifcant pice aduantage of PI(R 13.2 billion exrsts
bettueen the louest and second-loutest bids-
All gieuances haue been repeatedl! addressed and
drsmissed by the competent forums after obtaining ADB's
concurrence.

Further submitted that the participation of M/s Ningxia

Communications Construction Co. Lfd {NXCC) was in
accordancc with applicablc rules. Any prcvious contractual
issucs wcre duly revicwcd, and thc lirm,s eligibility was

determincd as pcr Bidding Documents. The mattcr of their prior
performancc had bccn addrcssed appropriately through formal
mechanism-

26. At thc last, thc rcprcscntative of thc rospondcnt (NHA)

also submittcd that thc asscrtion rcgarding the rcquiremcnt for
indepcndent, cxternal members was overlookcd is unf<rundcd

and contrary to the actual facts. NHA's Grievancc Rcdrcssal
Committce is constituted of officcrs independent from
procurement procccdings along with the addition of two
indcpcndcnt experts-Mrs. Saida Mujtaba, a Financial Expert,
and Mr. Umar Iqbal, a Procurement Expcrt-neithcr of whom erc
cmployecs of NHA. Borh cxpcds function autonomously and
without influcnce from NHA,s management. The firm M/s NXCC
was cvaluatcd strictly in accordance with the criteria sct out in
thc Bidding Documcnts. The cvaluation process, including thc
firm's qualilication, was reviewcd and endorscd by the Asian
Devclopment Bank [ADB), ensuring transparency" fairness, and
compliance. Thcreforc, the allegation lacks merit and is not
supported by the facts or thc applicable procurcmenr

Pagc l2 of 22
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27 - At thc very last, the reprcsentative of the respondent also

submitted that, NHA vcrificd M/s Dynamic Constructors (one of

JV partner of succcssful / lowest evaluatcd biddcr) Iinancial

statemcnt from M.A.P.S Mohiuddin & Co and A.B.M & Co

Chartered Accountants. Thc respondcnt (NHA) also vcrificd M/s

Ru stam Associatcs (onc of JV partner of successful / lowcst

evaluated biddcr) financial statcmcn( from M.A.P,S Mohiuddin

& Co. and A.B.M & Co Chartercd Accounlants, Thcreforc, thc

allegations levelled by the appcllant regarding AATO 'is nothing

but merely bascd on assumptions, hence request for dismissal

of the instant appeal.

2A- On the othcr hand, lcarncd counscl of thc

rcspondcnts no.4 to 6 (i.c., M/s NXCC, MIS RA. M/s DC

respcclively) rzriscd prcliminary objection regarding thc

maintainability / jurisdiction of this Authority and argued on

this point at length and submitted that jurisdiction of PPRA has

been wrongly invokcd undcr rulc a8(7) of thc Public

Procurcment Rulcs, 20O4 in lhc caplioned appeal' The counscl

furttrcr submittcd that Rulc 5 of thc PP Rules provides that

provisions of em agrecment with an internatinnal financial

institution shall prcvail over any conflicting provisions of PP

Rulcs. An indepcndcnt complaint resolution mechanism applics

in the instant procurcmcnt that too as a mandatory obligatir:n

instcad oI Rulc 4tt of PP Rulcs and thc samc totally replaccs

Rule 48's complaint bcforc GRC and appeal to the Authority and

is sanclioned under an agrccmcnt of thc Fedcral Govcrnment

with an intcrnational finnncial institution as envisaged bv Ilulc

5 of PP Rulcs.

29. Thc counscl of thc respondents no.4 to 6 alscr

submittcd that thc burclcn of proof lics squarely on the partY

asserting a claim. In this rcgard, Article 1 l7 of thc Qanr.rn-c-

Shahaclat Ordcr, 19t]4 stalcs ars undcr

l'agc l3 of22
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" 1 17. Efurden of proof.- (1 ) Whoeuer desires any Court
to giue judgment as to ang legal ight or liabilitg
dependent on the existence of facls ulhich he assens,
must proue thdt those facts exist.

(2) When a person * bound to proue lL&: existeftce of
ang Jaet, il ds said that the burden of proof lies on that
person.'

Thc Appellant, being the complainant bcforc t}te Gricvance

Redrcssal Committce (CRC) and now the appellant before this
Authority, is obligatcd to provc its allcgations with crcdiblc

evidcnce. The august Suprcme Court in its judgement rcported
as 2o.22 SCMR 1054 (Nasir Ali vs Muhammad Asghar) has held

ttrat:

"6. According lo lhe Article 1 17 ol the eanun-e-
Shaho.d.at Order, 1984,if any person desires a court to
giue judgment as to anA legal ight or liabititg,
depending <>n the exislence of fctcts tuhich lrc asscrfs,
he must proue thet those facts exist and burden of
prorsf lies on him. 'l'he terminologg and tum of phrase
"burden o[ proof' entails the burden of subslantiating
a case. The meaning of "onus probandi" is that if no
euidence is produced bA the partg on uthorn lhe burtlen
i-s cost, lhen such is.sue mu.sl be found ogainst him....."

30. Thc counscl of thc rcspondents no-4 tc, 6 further
submitted that the Appellant's asscrtions are vaguc,

unsubstantiatcd, and lack cvidcntiary support before both GRC

and this Authority. Evcn rvhen prompted by this Appellatc
Committcc to dischargc its burdcn and substantiate its claims,
the Appellant failcd to producc any satisfactory ovidencc and
instead dcflected by r:alling for a gcneral inquiry into the cntirc
procurcment process. Thc Hon'blc Lahorc High Court in casc
reporlcd as 2o23 YLR 76? (M.l-laroon Ashraf vs Dr Fayyaz
i{anjha & 9 othcrs} dismrsser/ a pctition while holding as undcr:

"6. In uieu of wlnt has been drseussed aboue, it is
obserued thal this Constitutional petition is based on
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i)(l

jumbled and incoherent {acts narrated in a con{used
manner, uague in details, raisinrl multifai<rus artd
incleJinite grauruls and allegcrtions requiring rtsuina
inquirg fu affairs of uaious departments for fshing oul
some kind of a case with prager uhich itself is also
mulliditrcnsional.,."

31. The counsel of the respondents no.4 to 6 added that

official acts carry a presumption of regularity under Article

129[c) of thc Qanun-c-Shahadat Ordcr, I9lt4, which rcads as

undcr:

" 129. Court may presrme cxistence of certaia

facts.- Thc Court may prcsume the cxistencc of emy

fact which it thinks likely to havc happcncd, rcgard

being had to thc common coursc of natural cvents,

human conduct and public and privatc busincss, in

lheir relation to thc facts of the particular case.

Thc procurcmcnt proccss carried oul by the rcspondent (NHA)

therefore, carrics a presumption of rcgularity rrhich cannot be

rebuttcd upon vague allegations- The august Suprcmc Court in

casc reported as PLD 1974 SC 151 {Federation of Pakistan vs

Saeed Ahmad Khan & others) whilc dealing with such an issue

has held as under:

"Mala-fides is onc of thc most difficult things to provc

and thc onus is cntircly upon Lhe pcrson allcging

mala hdcs to cstablish it, becausc, thcrc is, to st.art

with, a prcsumption of rcgul:rrity with rcgard to all

official acts, and until tiat presumption is rebulled,

thc action cannot be challcnged mercly upon a vague

allegation of mala fides. As has bccn pointed out by

this Court in the case of thc Govcrnment of Wcst

Pakistan v. Bcgum Agha Abdul Karim Shorish

Kashmiri (PI-D 1969 SC 14), mala fides musl be

pleadcd with particularity, and oncc one kind o,f mala

Iidcs is allcged, no one should bc allorvcd to :rdduce

pr-oof of any olhcr kind r:lf mala fidcs nor should any

I
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enqu iry be launchcd upon mcrcly on the basis of

vaguc and indefinite allegations, nor should the

person allcging mala lidcs bc allowcd a roving cnquiry

into the files of the Govemment for the purposes of

fishing out some kind of a case."

In a rccent judgment reported as 2013 SCMR 99 (Mrs Kausar

A. Ghafaar vs Governmcnt of }\njab & others) the august

Suprcme Court has hcld that "Low is settled that a presumption

of regulaitg is attached to official acts and those carutot be

annulled on uegue allegations".

32. The counscl ol thc respondcnts no.4 to 6 lurther
addod that thc initiation of indiscriminatc, roving and 6shing

inquirics undermincs thc principlcs of proccdural fairncss. The

august supreme court in its judgement reportcd as lgggscMR
1579 (W azirzad,a Vs. Chicf of Air StaII & Others) has held that:

"5. It is uell-settled tlwt the pleas of mala Jide is tet be

pleaded with parliculaity an.d. merely upon uag e

allegations no rouing inquiry could be held. Here, the

petitioner failed lo adduce arut euidence in support of
his bald allegations of mab rtd.e.'

I

Appcal No. PER I AP-2212O25

33, At the last, the counsel of the respondents no.4 to 6
concluded thcir argumcnts and submittcd that in the light of
above submissions, it is cvidcnt that the Appellant has not only
failcd to discharge the burden of proof that the law and
judgments of thc supcrior Courts demand, the Appellant has
also made vague and bald assertions lacking correctness and
lcgal merit. The record rcveals no credible cvidence capable of
substantiating its allcgations. The invocation of a general

inquiry based solcly on conjecture is not only proccdurally
untenable, bu1 a stark violation of settled jurisprudence.

Consequently, thc Appellants' appcal dcserve outright
dismissal. The sanctity of *re procurement process and the
presumption of regulatory in ollicial acts cannot be dirtutcd by jfr_
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baseless and speculatcd ailegations that fail to mcct the

threshold of legal scrutiny, hcnee, requcsled for dismissal nf the

in stant Appcal.

34, After hcaring thc detailcd arguments prcscntcd by all

parties, thc Appcllatc Committce ("thc Committec") first

considered thc issuc raiscd by thc respondents regarding, the

maintainability and jurisdiction of Lhc instant ai:pcal. In this

rcgard, thc Committec is of thc view that thc matter has alrcady

been decided through the Short Order dated 24.06.2025.

Furthcrmorc, as notcd in thc said Ordcr, tJlc Committee had

directed thc rcspondcnt, Nationzrl Highw:ry Authorily (NHA), tc)

submi! certain documcnts fcrr further evalualion of thc case.

'rl ;;. ..;\ ' -/:'>/

rt
f

35- Upon revicwing ltrc documcnts reccived from the

NHA and in light of thc comprchcnsivc argumcnts submittcd

by all partics, thc Committcc obscrved that *ris ordcr

addresses kcy legal and rcgulatory issues arising from a

procuremcnt-relatcd complaint involving M/ s Za}:tr Khan-SMC

JV submitted in rclation to a tender oYcrseen by the National

Highway Authority (NHA) in rvhich M/s NXCC-[{A JV emcrged

as the lowcst biddcr. Spccifically, thc mattcr concerns the

submission of 'fabricated audited financial statemcnts" b)'

NXCC-RA JV and the failure of the procuring agency to conduct

adcquatc vcrification thereof. The issucs at hand raise

important qucstions concerning thc scopc of the Public

Procuremcnt Regulatory Authority's invcstigativc jurisdiction

undcr its parcnt statute - the Pubtic Procurcmcnt Rcgulatory

Authorily Ordinancc, 2OO2 - and thc Public Procurcment

Rules, 20O4, as well as its overarching obligation to cnforcc the

principlcs of transparency, accountabilily, lairncss, and

intcgrity in public procuremcnt. Moreovcr, thc allcg.rtions

louch upon the liduciar5r obligations of procuring agcncies

undcr Rulc 18 of thc 2OO4 Rulcs, the regulatory frarncwork

cnfnrced by thc Institute of Chartercd Accountsnts orcaListan 4t,'r
l'agc 11 ot'2/
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(ICAP), and relevant penal conscqucnccs under the Pakistan

Pcnal Code.

36. In particular, this mcmorandum cxamines:

Thc extcnt and cnforceability of PPRA'S sratut.ory
and rogulatory powers to invesligato complainl.s,
call for information, and dircct rcmcdial action;

a

b Thc lcgal obligzrtion of
conduct thorough due
submittcd by biddcrs;

procuring agcncics to
diligencc on documcnts

The consequenccs of submitting forged, falsificd, or
othcrwise non-compliant financial slatemonts,
particularly those not bearing a Unique Documcnt
Identification Numbcr (UDIN), as mandatcd by
ICAP;

The broadcr jurisprudential and constituLional
obligauons that govcrn public sector contracts,
including kcy judgmcnts from the supcrior
judiciaryr rcinforcing thc lcgal standards of public
intcrest, fairness, and transparcncy.

17. Thc t\:blic Procurcment Regulatory Authority u,as

constituted undcr the Public Procuremcnt Rcgulatory
Authority Ordinancc, 2OO2 {hcreinafter .,thc Ordinancc"), to

rogulate thc procurcmcnt of goods, scrvices, and works in the
public scctor. Thc Authority is charged with ensuring
transparcncy, accountability, efficiency, and economy in public
procurement proccsscs across fcdcral institutions. To this end,

thc lcgislativc schcmc vests PPRA with comprehcnsivc porvcrs

to investigate complaints, call for informalion, and enforce

compliancc-

38. Section 5 of the Ordinance outlines the core
functions and powers of the Authority, [n particular, Section

5{ i) skres;

"Subjcct to other provisions of this Ordinancc, the

authority may takc such mcasures and excrci
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such powcrs as may bc necessary for improving

govcrnancc, managcment, transparcncy,

accountability and quality oI public procurcmcnt

of goods, scrviccs and works in the public sector."

To operationalizc this broad mandate, Scction 5(2) providcs a

non-exhaustive list of spccific por,!'ers, including:

(a) monitor application of thc laws, rules, rcgulatk>ns,
policics and proccdurcs in rcspcct of, or rclating to,
procurement;

(b) monitor the implcmcntation of and cvaluatc laws, rules,
regulations, policics and procedurcs in rcspcct of, or
rclating to, inspcction or qualily of goods, serviccs and
works and rccommcnd relormulation thercof or
rcvisions thcrcin as it decms nccessary;

(c) monitor public procurcmcnl. practiccs ancl makc
rccommcndations to improvc govcrnance, tran sparcncy,
accountability and quality of public procurcm(j rlt;

(c) ca.ll arty functionary of procuring agcncies to provide
;rssistance in its functions and call for any information
frorn such agcncics in pursuancc of its objcctivcs and
functions;

39. These provisions arc indicativc of a strong rcgulalorv

rcgime in which thc Authority is empowercd not only to ovcrsec

procuremcnt proccsscs, but also to intervcnc rvhcrc

malpractices or violations are rcported.

Furthcr, Scction l6(1) of the Ordinaflcc specifically cmporvcrs

t^hc Authority to rcquisilion any rolcvant documcntation or

data ncccssary 10 carry out its statutory objectivcs:

"The Authority may call f<rr any information rcquired

by it for carrying out thc purposcs of this Ordinancc,

from any pcrson or any institution in public

procurcmcnt activiLics and any such pcrson ,rr

instituLion shall provide thc rcquired infrrrmation

callcd by thc Au thority."
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Rcad together, these sections confirm that the PPRA is not

merely an advisory or oversight body but a quasi-regulatory

authority with invcstigativc and enforcement compctence.

40. Rule 48(6) of thc ltublic Procurement Rules, 20O4

specilically empowcrs thc (iricvance Rcdrcssal Committce to

examine complaints:

"The Grievancc Redressal Committee shall
invcstigatc and decide upon the complaint within ten
days of its reccipt."

Thc operativc word "investigatc" is significant and broader in

scope than a mcre administralivc inquiry- As obscrvcd in

lftikhar Sadiq vs. P,P,O,,22O YLR 2559:

"The Court cmphasizrd that "invcstigation" is
essentially thc collection of evidence regarding a
crime. Thc Invcstigating Officer's duty is to bring out
the truth honcstly, fairly, and justly, not to build a
one-sided casc. Invcstigation involves probing all
avenucs impartially to reach the truth."

This intcrpretation supports thc view that Rule 48 cntrus(s thc

PPRA rvith a fact-linding function, complctc with thc power to

probe, cxaminc records, call for explanations, and issue

appropriatc dctcrminations.

4l . Thc Supreme Court, in Suo Motu Case No. 5 of 201O,

PLD 20 10 SC 731., took cognizance ofalleged corruption in LNG

procuremcnt contracts and dcclarcd:

"Flcre '*'c may obscrvo that it is duty of thc Court to
cnsure that thc Public Procurement Rcgulatory'
Authority Ordinancc, 2OO2 rcad with thc Public
Procurement Rulcs, 2OO4 arc adhcrcd to strictly to
exhibit transparcncv. lt is univcrsally recognizcd
principle that such tlpc of transactions must bc
madc in transparent manner for thc satisfaction of
the pcople, who arc the virtual owncrs of thc national
exchequcr, which is being invested in thesc
projccts."

l'age 20 of22
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This dccision affrrms that public procurcmcnt rules are binding

upon all procuring agcncics to onsurc transparency and value

for money.

42. Rule 18 of the Pr":blic Procurcment Rules, 2O04

imposes a continuing obligalion on procuring agencics tc)

disqualify bidders found to have submil.tcd materially falsc or

misleading information:

"18. Disqualification of supplicrs and contractors. -

Thc procuring agcncy shall disqualify a supplicr or
contractor if it finds, at any time, that the
inforrnation submittcd by him conccrning his
qualification as supplier or conLractor was falsc and
materially inaccurate or incomplcte."

Thc usc of lhe phrasc "at any time' denotes that such

disqualification may occur cvcn al'tcr thc bidding proccss is

complctcd, should thc falschood comc to light latcr. In thc

instant casc, the auditcd financial statcmcnts of succcssful

biddcrs lackcd a valid UDIN and are, prima facie, not prcp.lrcd

in accordance with applicable profcssional accounting

principles and statutory standards. This aspect rendcrs the

qualification information falsc and matcrially incompletc,

warranting disqualification undcr Rulc I ti.

43. Howr:vcr most serious conccrns alleged by thc

appcllants in thc instant appcal is thc submission of

fraudulcnt or non-compliant auditcd financiai statemcnts by

thc part.icipating biddcrs i.c. M/s Rustam Associatcs-NXCC-

JV in Lot I and Mls NXCC-DC-RA JV in Lot 4. Thcrc was no

sufficicnt documcntary cvidence to cstablish the fact that

financial statcments arc fraudulent. Thcrefrrrc, the Committee

dccided to scek expcrt opirrion from an independcnt Chartcrcd

Managcmcnt Accountant Firm, through the office of thc

Prssidcnt of Insl.itutc of Cost zrnd Managcmcnt Accountan!{t o[

Pakistan IICMAP). Thc firm submittcd thcir vitrws 14: thc

subjcct vidc thcir rcsponsc datcd l5 Juty 2025 t'hcrc'in thc

,irm statcd that thc financial stalcmcnts including avcrage
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construction turn over submitted by the joint venture partners

i.e. M/s Rustam Assooiates-NxcC- JV in Lot 1 and M/s NXCC-

DC-RA JV in Lor 4 are not verifiable in the absence of

corresponding tax rcturns and bank statements for the

relevant financial years.

44. In yiew of the forcgoing, thc Committec is of

considcred opinion lhat financial capability and adcquacy of

cxpericnce of bidders is a basic dctcrmirrant for the successful

and timely complction of a public scctor project, hcncc, to

cnsurc financial viability and cligibility of succcssful bidders,

the Committee hcrcby directs to thc Procuring Agcncy i.c.

NHA, to vcrify thc financial capability and adequacy of the

cxpcricncc of the succcssful biddcrs i.c, M/s NXCC-RA- JV in

Lot I and M/s NXCC-RA-DC JV in Lot 4. Thc Procuring Agcncy

shall verify thc Averagc Annual Financial Turn Ovcr, Averagc

Annual construction '[urn Over and rolcvancc of the rcquired

expcricnce through supporting documents and corroboratory

cvidcncc including but not limited to bank statemcnts, tax
rclurns and work ordcrs. lt is further dirccted that the

expericnce cerdficate providcd by the successful biddcrs for

carrying out projccts on cross bordcr tcrritories shall also be

verified through relcvant embassics.

45. Thc instant a is hcrcb dis osed of thc

dircctions t.o thc NtlA t Para 44 of this order

(Dr. Muhamma m Waseerlrl {Sheikh

ont 4 lJ

Dircctor Gencral (Legal)
(Member)

D &E)
.J' em

c)

(Hasnat ed Qureshil
e

M;rnagi Dircctor (PPRA)
(Chai rman of the Committce)

Dach pagc of the order has been signed by all members of ttze Appeltate
Cotnnittee. The order comprises ol twertty lwo (22] pages.

,I8

l)a{c 22 ol'22

s

ttt r; A/

/
o


