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I Mr. Jawad-Ur-Rahim Malik (Atlvocatcl, Mr. Barbbar A. Khan
(Advocatc), Mr. M. Bilal Aslam (Advocatc)

(On behalf of Appellantl

Mr. Taimur Aslam ASC, Mr. Fayyaz Ahmcd (CM P&CA), Mr.
, Muhmmad Talha, Mr. Abdur Rchman

(On bchalJ oJ Respondent INHA)

Mr. Afnan Karim Kundi (ASC|, Mr. Adccl Aftab Ch. {I3arristcrl,
Mr. Amir Ali Qurcshi, Mr. Wang Chcng llu, Mr. Zou Yongchao

(On behalf of Respondent M/s NICCC, M/S RA, M/s DCI

Pro ste r'1ion rlf ior:a I Ca rria (]\\'il frotn ll; r anpur-l)G Kharn N-55
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Lot-4: Tibi
329+445=96.245 K'NI

Thc ab<>vc mcntioncd lcarncd counscl and

reprcscntalivc(s) of thc parrtics lcndcrcd appcarance bcfore thc

Appellatc Committcc and furnished thcir argumcnts at lcngth.J,
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2. At thc vcry outset, learncd counsel of thc Appellant i.e.,

M/s ZKB - SMC .Joint Venturc submittcd that this Appeal has

been filed against thc dccision of thc Gricvance Rcdrcssal

Ccrmmittcc ("CRC") datcd 2O.O5.2O25 as thc said dccision given

by the GRC is an attcmpt to givc covcr to thc blatant violations

of procuremcnt laws and is itsclf not in accordancc with thc

provisions of thc Public Procurcment Rulcs, 2OO4 {'PP Rules,

2OO4").

3. Thc Appcllant furthcr submittcd that they havc grave

conccrns rcgarding thc procurcmcnt proccss for the Ccntral

Asi:r Rcgional Economic Coopcration ("CAREC") Corridor

Development Invcstment Program (Tranchc-tll) Lot-4 (Scction

N-55) {'Projcct"), spccifically in rclation to thc cvaluation rcports
for thc Projcct. Both thc rcports providc very basic informarion

about thc status ofthc biddcrs and thc rcports aie dcvoid ofany
dctails justifying thc dccision rcgarding fate of thc biddcrs. Thc

Final Evaluation Rcporl datcd 09.05.2O25 was only madc

public on National Highway Authority's wcbsitc on 13.05.2025.

Resultantly, thc Appc'llant prcfcrrcd this instant Appeal in
accordancc with Rule 48(7) of thc PP Rulcs, 2O04.

4. The counsel of the appellant further submittcd that
after making the final cvaluation rcport public on the Procuring

Agency/NHA's websitc on 13.05.2O25, thc bidders werc

requircd to filc their gricvanccs bcforc thc GRC of thc Procuring

Lgency I NHA within 5 days as pcr Rulc 48 of the PP Rulcs,

2OO4 and the srated 05 days wcre set to cxpirc on I8.05.2025.

Howevcr, 17th & I 8rh of Mny wcre holi<lays as thcy fell on

Saturdav and Sunday, thc Appellant liled its complaint bcfore

thc CRC on thc ncxt working day, i.c. 19.05.2025, which is on

rccord. Whcrcas, thc GRC has rcjccted thc complaint /
gricvancc of thc Appellant by simply srating *rat the complaint
is barcd by limitation and such conduct also reeks of suspicion

bccausc thc Procuring Agcncy / NHA ignored the gravc

rcscrvations brought to its knowledgc and it did not discuss any
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of thcm *'hilc dismissing thc complainl. This becomes very

important espcciirlly in vierv of thc obligalion of thc Procuring

Agcncy / NHA undcr Rulos I7 and lu of thc PP Rulcs, 2004 ro

voluntnrily acl against a bidder who has provided falsc

information about its credcntials.

5. Thc counse I of thc appcllant also submirtcd that the linal

evaluation report was uploadcd r,t'ith a dclay of four days from

lhc datc stated an the documcnt a.nd tha.t seemingly was an

altcmpt lo discour:lge any biddcrs from contomplating Lhc idea

oI approaching thc CRC and PPRA undcr Itule 48 of thc PP

Rules, 2004 against the said evaluation.

6. Thc counscl of thc appcllant further addctj that thc

Procuring Agencv has conducl.cd t}lc cnt.irc procuremcnt

proccss in a vcry surrcptilious rnanncr by apparcntly making

sure that no objection can bc raised against the declararion in

favor of thc purportcd lor*'cst biddcr. Perusal of the cvaluation

reports rcveal that no dctail whatsocvcr has trcen gittn

rcgarding succcssful biddcrs lhat crcatcs scrious doubts on t.hc:

cnLirc process. ln both the rcports thc only dctail about. thc

purported lowcst bidder, i.c., M/s Ningxia Communications

Constructi.on Co. Ltd ("M/s NXCC f rcspondcnt No.4"), in the

tcchnical el.aluation rcport statcs "qua1i{ieel" and "lst' in lhc

final cvaluation rcport along with thc bid pricc.

7, Thc counsel of thc appellant also submiltcd that thc

conduct oI lJ.e rcspondcnt constituted a scrious violation of the

fundamcntal principlcs r:f transpltrcncy ;rs *'c11 as Rulc 35 of

lhc PP Rules 2004. Thc said rulc imposcs a mandatory

obligation on thc Procuring Agency 10 givc dctailcd rcasons ferr

acccpting or rc'jcclinla thc bicls. In thc prcscrll sccnario no dcrail

for acccpl:rncc of bids has trccn providcd in cvalll;rtion rcports

and no indcpcndcnl evaluat.or c;rn revicx'thc reports and sce

propricty of thr: process- This furthcr contrav{:ncs thc law that

imposcs an oblignt.ion on thc auLhoritics likc thr: Procuring

l'lgc J ol'2
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AgcncylNllA to always pass a speaking or reasoncd order as is

stiplrlatcd by scction 24Al2l ol Lhc Gencral Clause Act 1897,

that provides: "The aullwi:tg, ofJice or person madng ang order

or issuing ang d.irection under the pouers canferred bu or und.er

aW enactmenl shall, so Jar as necessctry ar a.ppropriate, giue

rreasons for moking the order or, as the case mag be, /or i.ssuing

the clirectian ancl shall prouid.e a copA c.tf the order or as the ccse

mag tse" the direction to the person a$ectetl prejudicialty."

8. Thc counscl of thc appcllant furthcr addcd that the

crrnsLitution of thc CRC *'as not in compliernce vrith law scltled

through judgmcnts of thc supcrior Courts whercin the GRCs

arc supposcd to includc indcpcndent outside cxpcrts that

cannol bc iniluonced by the scnior management of thc

Procuring Agcncy/NHA. This requirement was also ignored and

this too casts doubts on thc transparency o[ the entire redrcssal

of procecdings. Morcovcr, a vcry scrit:us concern of lhe

Appcllant rclatcd to dcclaration of M/ s NXCC / rcspondenl.

No.4, as thc purportcd lowcst bidder for all the four Lots by the

cv;rlu:rtion reports, dcspitc thcir documenled unsalisfachry
pcrformancc in the past.
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(). Thc cnunscl of the appcllant also added that a vcry

crucizrl mattcr rclatcd to M/s NXCC's submission, through an

affidavit, whercby it has bccn statcd that "the lirm has ncvcr

bccn involvcd in a.ny litigation / blacklisting with (iovernment

Departmcnts / Scmi*Government Departmcnts or Private

Sector since its cstablishment." This assertion amounts to a
clcar and blatant violation oI Dligibility Crircria, [scction-2]
clause 2.2.3 of ITB, thal relatcs to rcquiremenls conccrning

detail of pending litigation and reputation of the bidders and

M/ s NXCC's asscrtion, constitutcs a clcar and blatant
misrepresentation of the actual status of irs lirigation, It needs

to be apprcciat.cd that the dctails about litigation is a mauer of

pr:blic record, casily availablc lor cvcryonc to scc, and an

attcmpt to cor-rccal such an obvious inlormation with such
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audacity leads to vcry scrious brcach of trust rcgarding all thc

statcmenLs of Ml s NXCC regarding its crcdcntials.

10. Thc counscl of the appelli:nt also submittcd thar M/s
NXCC has a track rccord o[ vcry poor pcrformance on ot]rer

largc sca.lc civil works / projccts of thc procuring agcncy / NHA

and that can bc dcmonstrzrtcd thr<.rugh clcar documcntation

availablc on record. I.'urthcr M/s NXCC was dcclared as

dcfaulter clue to slow progress and ultimatcly thc procu ring

agcncy tcrminatcd thc projccl, Morcovor, M/ s NXCC iniriall;-

approached thc learncd subordinatc court undcr Scction 20 of

thc Arbitration Act, 194O, sccking thc appointment of an

arbitration tribun:rl. This application \r'as dismissed by

judgmcnt datcd 17.04.2023. Subsequently, M/s NXCC filcd an

appcal bcfore the Islamabad rligh Court (FAO No. 38 <tt 2O231.

Thc Honourablc Court dircctcd through ordcr clatcd 20.O3.2024

to approach arbilration Lribunal. Thcreafter, arbitration

procecdings wcrc conductcd and an award dated 19.11.2A24

was rendercd in favour of M/s NXCC and thc fzrtc of thc award

is yet to bc adjudicatcd and is still pcnding undcr lcarncd court

for Rule of Court proccedings and this cstablish thc cxistcnce

of litigation be Lwccn M/ s NXCC and thc Procuring Agcncy

(NHA). The Prncuring Agcncy should havc conductcd thc stricl

scrutiny of M/s NXCC for having givcn a falsc dcclaration in thc

instant matter.

Il. The counscl of thc appcllant further submittcd that

dcspitc bcing in activc litigation with thc Procuring Agcncy /
NI{A at the rimc, M/s NXCC submitted a bid on 26.A9.2024

through a joint vcnturc (NXCC-RA-DC), and submincd lalsc

amdavit dcclaring no involvemcnt in any litig:rtitrn or

blacklisting. This clcarly constitutcs a criminal

misrcprcsentation and a brcach of trust. Additionally, the

appcllant has also cliscovcrcd thart M/s NXCC h:rs bccn involvcd

in various litigalion in diffcrcnt othcr jurisdiclinns and thet facl

too has been concealcd from l-hc prrrcuring :rgcncy / NH,n.- This

ffi
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conccalment violatcs clausc tTB3.l{iil, Scction-1of thc bidding

documcnts and thc Procuring Agcncy should have disqualiScd

NXCC. lnstead, thcir qualification is sccn as prcferential

treatment, undermining thc intcgrity of the bidding proccss and

potcntially harming the public intercst.

12. Thc counscl of thc appcllant also submitted that

according to thc proqualification rcport dalcd 27.10.2422, for

thc projcct Dualization & improvcmcnt of National High*'ay

N-SO from Yarik - Sagu - Zhob: Scction- 1 Yarik - Sagu,

M/s NXCC rvas disqualificd for poor pcrformance on the

Lodhran-Multan projcct, which was tcrminatcd by thc

Procuring Agency on 16.01.2023. Furthermorc, GM (P&CA) ol
thc rcspondent dcpzrrtment sought infclrmation from GM

(Construcrion| Pb-South, who confirmcd via lettcr dated

26.07.2(J24 that M/s NXCC was in litigation with the Procuring

Agcncy / NHA and was a dcfaulter duc t-o prior poor

pcrformancc. Furthcr submittcd that, it is simply inconceivablc

that the Procuring Agency, which recently disqualified

M/s NXCC, now considers the same cntity cligiblc and qualified

for thc in$tant Projcct. Clausc 2.2.1 of ITB rcquires both joinr

vcnturc partncrs to mect thc condition that "Non-performancc

of a contract did not occur as a rcsult of dclault of contractor

sincc 1", July, 2O18." Dcspitc this stipulaLion and the rccord of
dcfault by M/s NXCC, thc ltocuring Agency/NHA suddcnty

appcars satislicd.

\

13. The counscl of thc appcllant furthcr :rrgucd and

submittcd that thc Procuring Agcncy / NHA is not challcnging

thc arvard in favor of M/s NXCC is quitc obviously a special

rel€xation being made for thc apparent bluc-cyed bidder by the

Procuring Agcncy / NHA. Such conduct of the Procuring Agency

/ NHA violatcs thc ITB I 1.4 of Scction-2. Thc bidding

documcnts had builr-in safcguards to minimizc thc risks of
Ghost Contracting undcr ITB 1I-4 of Scction-2 whcreas thc

Procuring Agency / NHA has also ignorcd the samc and did not

Pagc 6 of22
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ensure active participation of thc JV partners. Moreovcr,

pursuant to clause ITB I I .2(d) provision of writtcn confirmation

authorizing *re signatory of thc Bid to commit the Bidder is a

mandatory rcquircmcnt and spccific Power of Attorncv of

Authorized Representativc is rcquired. Thc submitted Powcr of

Attorney by the purportcd lowest bidder is not specilic but

limited in authorization and it docs not even mcct lhc

authoriz,ation rcquircd for this spccific project thus the

authoriz-ation of signatory of thc bid is not valid and rcsultantly

the bid is liablc to bc rejcctcd.

14. At thc last, counscl ofthe appellant also submittcd that

there is a mandatory rcquirement for qualification that rcquircs

thc Averagc Annual Construction Turnovcr (AATO) from

construction contracts (for last thrcc (O3) lcars bascd on

certirrcd payments) of thc bidder to match the rcquired

threshold. ln casc of a joint vcnturc the Lead Partner should

qualily with 5oolo of thc rcquircment $'hilc thc associate Partner

should quality with a minimum 3Oo4 of the rcquired cril'cria'

!\rlher, in pursuant to clausc I '8 of Scclion-3 thc lowcst biddcr

is rcquircd to qualify, thc aggregated qualihcatiorr critcria of all

Lots wherc hc has bccn announccd lowcst in tcrms oi

a. Avcragc Annual Construction Turn over (AATOI;

b. Financial rcsourccs;
c. Equipmcnt to bc allocatcd;
d. Pcrsonncl to bc ficldcd.

15. At the very last, thc counscl of thc appcllant furthcr

added that, both, M/s Dynamic Constructors (respondent No'5)

and Rustam Associatcs (rcspondcnt No.6), ditt not satisfy the

required criteria of AATO (Construction contracts only as

rcquired). Moreover, lhc rccord bccomcs cspecially dor"rbtful

whcnc a contractor, that has not cxecutcd major projccts in thc

rcccnt past few ycars, claims to havc fulfilled cumbcrsomc

threshold to qualify for a ccrtain project, hcnce lllcd the irstant

appcal-
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16_ On the othcr hand, at the
reprcsentativc of lhe rcspondent

first

i.c.,

instancc, learned

National Highwal.
Authoriry (NHA) raiscd prcliminary objcction on thc jurisdiction
and submilted that this appeal relatcs to thc procurcmcnt for a
pnrject lundcd by thc Asian Developmcnt Bank {ADB) undcr rhe
"Central Asia Rcgi<rnal llconomic Coopcration (CAREC) Corridor
Drvclopmcnt Invcstmcnt program Tranche-lll,,, governed by a
loan agrccmcnt covcring four lots. All procuremcnt activitics arc
bcing carricd out undcr ADB,s procurcment policy for (ioods,
Works, non-consulting and Consulting Services (2O17, as
amendcd) and thc procurcmcnt Rcgulations for ADB Borrowers
for Goods, Works, non-consulting and Consulting Scrvices
(2017, as amendcd). Thc bidding documents werc finalizcd in
accordancc with ADR's standard templalcs of bidding
documents. Whcrcin, clausc IThl 46.1 of Secijon 2 {Bid Data
Shcct) spccifics proccdurc for grievanccs / complaints. !.urther
submittccl that, being an ADL} financcd projcct, thc ADB,S
guidclines / rcgulations shal prcvail ovcr thc national rules, in
case of conflict, as pcr Rulc S of thc public procurcmcnt Rules,
20{J4.

17. The represcntativc of thc respondent (NHA) submittcd
that rhe appellant has raiscd objcctions on the lowest biddcr,
qualilied

January
in the tcchnical

2025 and has

evaluation

lll(:d I hc

report, announccd in
complainr aftcr thc

announcemcnt of final cvaluation rcport in May 2025 and thus
thc appcal is non-marintainablc, ancl thcreforc, do not conler
aay right of appcal in accordancc nith Appendix 7 oI ADB,s
Procurcment Rcgulations. (procutement Regulation-s for ADB
Borrouersl.

18. Thc represcnratjvc ot thc respondent (NI{A} also raiscd
obicction on rhe limitation and submittccl tl"at the Appcllant,s
complaint before Gricvance Redressal Committee [GRC] was
non maintainable, as the complainant has raised objections on
thc lowest biddcr qualificd in the technica] cvaluation rcporr

pagc ll of22
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announced in January 2025 and has Iiled tJlc coniplaint aftcr

Lhe anrx>uncemcnt of fioal evaluation report and thus the

appcal is non maintainablc, and thcrcforc, do not confcr ;Lnv

right of appcal to thc rcspcctivc complainant in accordancc with

Clausc 11 duly rcad with irs corrcsponding footnotcs ol

Appendix 7 of ADB's Procurcmcnt Rcgulalions. \Pracurement

Regulations for ADB Borrouers)

l9^ The reprcscntative of 1lc rcspondent (NHA) also

submittcd thal the appcllant has mentioncd that thr: final

cvaLual.ion rcporl lvas uploadcd on 13.O5.2025- Howcvcr, as

procurcmcna mcthod Singlc-Stagc-'l'wo-Envelopc \1'as adoptcd,

thc tcchnical evaluation Rcport was nodflcd on 20.01 .2025' Thc

appcll!11' ]rli na n t obicclions ncrl::in lo the t.r:chnical

cvaluat-ion rc.pJ2rt. A com plainant canttot raisc objections on thc

tcchnic:rl cvalual"ion afier thc issuancc of thc {inal cvaluation

reporl. Thcrcforc, thc appcllant's altempt to challengc thc

tcchnical cvaluation :rt b<:latcd stagc is not pcrmissiblc. It is also

pcrtincnt to notc Lhat thc complainalrt raiscd thcsc gricvanccs

upon rcalizing that hc was not lhc lowcst biddcr. This sequencc

of evcnts suggcsts Lhat thc compl:,rint is not foundcd on gcrluinc

proccdural conccrns but is instcad a rc:rclion to lhc un krvorable

oulcome . It is clarificd thal. lhere is no crcdiblc or substantrialcd

cvidcncc prcscntcd bcforc the Procuring Agency by thc

appcllant indicating thal anY biddcr, including thc succcssful

onc. has providcd lalsc information.

20. Thc rcprcsontalivc of thc rcspot1clcnt (NllA) furthcr

submittcd that thc intcrval bctwern lhc datc mentioncd on the

Final Evaluation licport 9th May, 2025 and it uploadcd on 13th

May, 2025 duc to national crisis in thosc days. Evaluation

Rcporu wcre prcparccl and publishctl in accordance Rith t.hc

prcvailing stanclard fnrm.at and corrtain all rclcvant information

requircd undcr thc applicable rules- Thesc includc, but ara rot

limite<i to, thc names of biddcrs, thcir tcchnical respon sittncss,

and l-rnancial slandings. Thc claim that the llrck of derailcd

s/cnm

ffi j*l
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n:rrrativc discouragcd t_riddcrs from seeking rcdress, is not
supportcd by any regulatory .cquircmcnt. Thc adoptcd format
is dcsigncd |o provido transparency while maintaining
proccdural cfliciency. Morcovcr, thc donor agcncy, i,e., Asian
Developmen! Bank (ADB), atso did not exprcss any conccrns in
this regard and ORC adjudicatcd thc matter within its
jurisdiction and found thc complaint to bc non-maintainablc.

21. Thc rcprcscntative of l-he rcspondent (NHA,} also
submiltcd that Bidding l)ocumcnt ITB 26.I and 26.2 providcd
as unrlcr:

.26.1 h:fonnalion rclating to thc cxaminntion,
cvaluadon, comparison, and post-qualification of Bids
and recommendation of contract aivard, shall not be
discloscd to Biddcrs or any othcr pcrsons not oflicially
conccrncd with such process until information on the
Contract award is communicated to all Bidders
26.2 A:ny attcmpL by a Biddcr to influcnce the Employcr
in thc cvalualion of the Bids or Conlract an ard tlccisions
may rcsult in the rcjcction of its Bid."

Thc Procuring Agcncy has complic<I tully with thc rcquircmcnrs
of transparcncy, induding publishing thc cvaluaaion rcports in
Lhc prcscribcd firrm:rt. Thc cvaluation reports contain all
information rcquircd by the public procurcmcnt Rcgulatory
AuthoriLy and thc Asian Devclopmeni Batrk guidclines,
ensuring adoquate disciosurc to all stakcholders.

22. The rcprcsentativc of the respondenl_ {NHA} further
submittcd rhat the allcgation suggesting lavouritism toward
M/s Ningxia Communications Construction Co. Ltd (,,M/s
NXCC') as rhc purported lowcst biddcr, is unloundccl. Thc
evaluarlion of bids was conduclcd strictly in accortlancc with Lhc
ADB approvcd criteria clulv reflectcd ir:r the bidding documcnt-
Thus, M/s NXCC-IIA-DC {JVl cmcrgcd as thc lou.est cvaluated
biddcr through a fair and transparcnt cornpclitivc proccss.

23. The rcprcscntativc of the respondcnt furlhcr addcd thar
[.hc subjcct procurcmcnt has bccn carried out in a transparcnl

Itaae l0 ol'22
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manncr undcr thc supervision of ADB tcchnical cxpcrt Lcam,

adhcring to all of the ADIS procurement regulations / guidelincs

and no lenicncy towards any biddcr has becn madc during the

procuremcnt process. All of the aspects requircd for tcchnical

evaluation has bccn included in the tcchnical evaluation critcria

as pcr ADB rcquircmcnts. Compliancc of rclcvant provisions of

ADB guidelincs and cvaluation critcria has duly becn

acknowlcdgcd f concurrcd by ADB whilc issuing No Objcction

Lctter for thc rcvised TBER containing dctailed deliberations on

complaint of similar nature receivcd during thc cvalual.ion

proccss and complaint rcccived to ADB and ADB's 'No-

Objcction' Lcttcr on thc Technical Bid Evaluation Report arc

also availablc on rccord.

24. Thc rcprc$entative of thc rcsponclcnt also submitted that

thcy clcarly rcfutcs the complainant's allegation that thc

National Flighway Authority (NHA) announccd thc bid opcning

datc u,ith only two day noticc and without addrcssing prior

complaints, whcreas, Invitation for Bids issued on gth August'

2024. Thcrcaftcr, a complaint was lilcd by Chincsc Biddcr (M/s

China Constructron Third Engincering Bureau Group CCTEts)

on l3.h Novcmbcr,2024, and accordingly a dctailcd rcport was

prcparcd and submitted to ADB for rcvicrx' on 23'd Novembcr,

2024. ADB aftcr going through thc rcport and attachcd

documents, disprlscd of thc complaint after agrccing with thc

l-rndings of thc report- Moreovcr, technical cvaluation rcport was

anncrunccd on 20trr January, 2O25, aftcr obtaining lormal

concurrcncc from thc Asian Dcvclopmcnt Bank (ADB). Aftcr

that, Second Complaint was fiicd on 22"d January, 2025 bcforc

thc Cricvancc Rcdrcssal Committcc (CRC) by M/s CCTEB

(having the similar conl(:nl.s as of complaint ol 13rh Nov' 2024),

and accordingly disposcd*off b5' the GRC as non-maintainablc

on 4th Fcbruary, 2O25.

25, Thc rcprescntativc of thc rcspondcnt further addqd that

final report announccd on 9tl' May, 2025, alter obtaining form:rl
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concurrcncc from the Asian Developmcnt Barrk (ADB).

Subscquently, complaints filed by M/ s ZKB for Lot I and M/s
ZKB-SMC JV for Lot 4 on lgrh May, 2O2S rcgarding technical
evaluations, and thc samc werc dismissed by the CRC by
obscrving thc follo*'ing;

A stgnifi.cant price aduantage of pKR 13.2 bi ion exists
behueen the lowest and second.-lowest bids,
All gieuances haue been repeotedlA addressed and
dismtssed bg tlLe mmpetent farums after obtaining ADB,s

concufTence .

l.'urther submittcd that thc participation of M/ s Ningxia
Communications Construcdon Co. Ltd (NXCC) was in
accordancc with applicablc rules. Any previous contractual
issucs r.r'crc duly revierved, and the firm,s eligibility was
detcrmincd as pcr Bidding Documents. Thc matter of thcir prior
performancc had bccn addrcsscd appropriately through formal
mcchanism -

26. At the last, thc rcpresentadve of thc rcspondent (NHAI
also submittcd that the asscrtion regarding thc rcquircment for
indepcndcnt, external mcmbers was overlookcd is unfoundcd
:rnd contrary to thc actual facts. NHA s Gricvance Rcdrcssal
Committcc is cot.lstitutcd of ofliccrs ind.cpendent from
procurcmcnt procccdings along with the addition of trvo
indcpcndent expcrts-Mrs. Saida N{ujtaba, a Financial Expcrt,
and Mr. Umar lqbal, a Procurcmcnt Expcrt-neither of whom arc
cmployecs <lf NHA. B<lth cxpcrts funclion autonomously and
withoul. influcncc from NliA's managcment. The firm M/s NXCC
was cvaluatcd srrictly in accordance with thc critcria set out in
thc l3idding l)ocumcns. Thc cvaluation process, including the
firm's qualilication, lr,as revicwcd and endorsed by the Asian
Devclopmcnt Bank (ADB), cnsuring transparcncy, fairncss. and
compliancc. Thercforc, thc allcgalion lacks mcrit ancl is not
supportcd by thc facts or rhe applicablc procurement
framework.
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27. At the vcry last, the rcprcscnlativc ofthe responrlent zrlso

submittcd that, NHA vcrified M/s Dynamic Constructors (ono of

.JV partner of succcssful / lowcst cvaluated bidder) financial

statcmcnt from M.A-P.S Mohiuddin & Co and A.B.M & Co

Chartcred Accountants. Thc rcspondcnt (NtlAl also vcrificd M/s

Rustam Associ:rtos (onc ol .JV partncr of succcssful / lowest

evaluated biddcr) linancial stertemcnt from M.A.P.S Mohiuddin

& Co. and A.B.M & Co Chartcrcd Accountants. Thereforc, tlre

allcgations lcvcllcd by the appcllant rcgarding AATO is nothing

but mcrcly based on ,rssumptions, hcncc rcqucst for dismissal

of thc instant appcal.

2A. On ttrc othcr hand, learned counsel of tlc
rcspondents no.4 to 6 (i.c., M/s NXCC, M/S RA, M/s DC

respectivcly) raiscd prcliminary objcction rcgarding thc

maintainability / iurisdiction of this Authority and argucd on

this point at lcngth and submitted that jurisdiction of PPRA has

bccn wrongly invokcd under rulc 48(71 of thc Public

Procurcmcnt Rulcs, 2004 in thc captioncd appcal. Thc counscl

further submitted that Rule 5 of thc PP Rulcs providcs thztt

provisions of an agrccmcnt *'ith an international financial

institution shall prcvail over any conflicting provisions of PP

Rulcs. An inclcpcndcnt complaint rcsolution mcchanism applics

in thc instant procurcmont that too ers a melndatory obligation

instcad of Rule 48 of PP Rulcs €ind thc samc totally rcplaccs

Rulc 48's complaint bcforc GRC and appcal to thc Authority and

is sanctioncd undcr an agrcomcnt of thc Fedcral Govcrnmcnt

with an intcrnational finan<:ial institution as cnvisagcd by Rulc

5 of PP Rulcs.

29. 'lhc counscl of tlrc rcspondcnts no.4 to 6 also

submittcd that tho burdcn of proof lics squarcly on the party

asscrting a claim. In this rcgard, Arl"iclc 1 17 of thc Qanun-c-

(-)
o c

-.t

o/.t.!= r.,l
" rppR

Shahadat Ordcr, 19t14 statcs as undcr:
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" 1 17. Burden of prcof.- (1) Whoeuer desires ang Court
to giue judgment as ,o ang legal rigttt or liabilitg
depend.ent on the existence of facts uthich he asserts,
m.ust proue that those Iads ert$.

(2) When a person is bound to proue the eistence of
ang fact, it is sr:ic/ ttnt the burden of proof lies on that
person."

Thc Appcllant, being thc complainant beforc the Cricvancc
Rcdressal Committcc (GRC) and now thc appcllant bcforc this
Authority, is obligatcd to prove its allcgations with crcdiblc
cvidcncc. The august Suprcmc Court in its judgcment rcportcd
as 2022 SCMR 1OS4 (Nasir Ali vs Muhammad Asgharl has held
that:

"6. Acarding to the Article I tZ of the eanun_e-
Shahadat Order, 1984, if ang person desires a clur7 to
giue jud.clner$ as to ang legal right or liabilitg,
depending on the existence of focts which he a.sserl.s,
he rnust proue that those facts exist and. burclen of
proof lies on him. The terminologV and turn of phmsL
"burden of prcnf' enteils the burden of substaitiattng
a case. I'h.e meaning of ',onus probantdi', is that if no
evidence is produced by the partg on uhom the burd.en
r's casl, then such issue mus t be found. ag<tinst him...,.,

30. 'l'hc counscl of thc rcspondcnts no.4 to 6 further
submitted that thc Appcllant,s asscrtions arc vague,
unsubstantiated, and lack evidentiary support bcfore both CRC
and this Authority. Even whcn prompted by this Appcllatc
Committcc to discharge its burden and substantiate its claims,
the Appcllant failcd to producc any satisfactory cvidcncc ancl
instcad dcflcctcd by calling for a gcncral inquiry into thc cntire
procurement proccss. The Hon'blc Lahorc High Court in casc
rcportcd as 2O23 YLR 76? (M.llaroon Ashraf vs Dr Fayyaz
Ranjha & 9 others) dismrssed a pctition while holding as under:

"6. In uieut of uhat has been ddsanssed aboue, it is
obserued that this Constitutionel petition is based. onjumbled und inctsherent facts nanatecl in a confused
ma,nryer, uague in details, raising multifaious and
indefinite ground.s and allegation-s reqiiing rouing
tnquiry in alfairs of uctrious depctrtments for Tining ;t
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some kind of a case wilh prager uth.ich itself is also
mullidimensional-..'

31. Thc counscl of thc rcspondcnts no.4 to 6 addcd that

official acts carry a prcsumpLion of rcgularity undcr Article

129(e) ofthc Qanun-c-Shahadat Ordcr, 1984, which rcads as

under:

"129. Court may presume exlstence of certain
facts.- Thc Court may prcsumc Lhc cxistcncc of aDy
farct which it thinks likcl-v to havc happcncd, rcgard
bcing had to thc common rxrursc o[ n:rtural cvcrlts,
human conduct and public and privatc busincss, in
thcir rclation to thc facts of thc pitrticular casc.

The procurcmcnt prcrccss carricd out by thc rcspondent (NI lA)

thcrcfore, carrics a prcsumption of rcgularity which cannot bc

rcbutted upon vaguc allcgations. Thc august Supremc Court in

casc reportcd as PLD 1974 sC 151 (Fcdcrzrtion of Pakistarn vs

S:rced Ahmad Khan & olhcrs) whilc dcaling with such atr issuc

h:rs hcld ars trndcr:

"Malzr-fidcs is onc of thc most diffrcult things to provc
and thc onus is cntircly upon the pcrson allcging
mala fidcs to cstablish it, bccausc, thcrc is, to start
with, a prcsumption of regularity rvith rcgard to all
oflicial acts, and until that prcstlmption is rcbutlcd,
thc action cannot bc challcngcd mcrcly upon a vaguc
allcgation of mala fidcs. As has bccn pointcd out by
'Lhis Court in thc casc of thc Govcrnmcnt of Wcst
Pakistan v. Bcgum Agha Abdul Karim Shorish
Kashmiri (PLD 1969 SC I4), mala fidcs must bc
plcadcd with particularity, and oncc onc kind of mala
fidcs is allcgcd, no onc should bc allowccl to adduce
proof of any othcr kind of mala fidcs nor should any
cnquiry bc launchcd upon mcrcly on thc bnsis of
vaguc and indcfinitc allcgations, nor shottld t.hc
pcrson allcging mala fidcs bc allowcd a roving cnquiry
into thc filcs of thc Covcrnmcnt for thc purposcs of
fishing out. somc kind of a casc."

In a rcccnt judgmcnl. rcportcd trs 2O13 SCMR 99 (Mrs l(ausar

A. (ihafaar vs Govcrnmcnt of Punjab & otht:rs) thc .rugust

Supreme Court has hcld that "Lanu is settled lhat tt presutnl itttt
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of regalantg is attached to ofJicial acts and those cannol be

annulled on uague allegationsu.

32. Thc counscl of thc rcspondcnts no.4 to 6 furthcr
addcd that the initiation of indiscriminate, roving and fishing
inquiries undcrmincs the principlcs of procedural fairness. Thc
august Supreme Court in itsjudgement rcportcd as lgggSCMR
1579 (W azirzad,a Vs. Chicf of Air Staff & Orhcrs) has hcld rhat:

"5. It is u_rcllsettled that the pleas of mata fide is to be
pleaded uith particularitg and merelg upon uague
allegations no rouing inquiry could be held. Here, the
petitioner Iailed ao adduce any evidence in support of
his bald allegations of mala fde."

33. At thc last, the counsel of thc rcspondcnts no.4 to 6
concludcd thcir argumcnts and submittcd that in the light of
abovc submissions, it is cvidcnt that thc Appellant has not only
failed to dischargc thc burden of proof that the law and
judgments of t}tc supcrior Courts demand, the Appellant has
also madc vague and bald asscrtions lacking correctncss and
lcgal mcrit. 'l'he rccord reveals no crcdiblc cvidcnce capablc of
substantiating its allegations. Thc invocation of a gcncral
inquiry bascd solcly on conjccture is not only procedurally
untcnablc, but a stark violation of scttled jurisprudcnce.
Consequent'ly, thc Appcllants, appcal dcscrve outrighl
dismissal. The sanctity of the procurcment proccss and the
prcsumption of rcgulatory in offrcial acts cannot bc dilutcd by
bascless and speculatcd allcgations that fail to mcct thc
threshold of lcgal scrutiny, hcncc, rcqucstcd for dismissal of thc
instant Appeal.

34. After hearing the dctailcd argumcnts prcsented by all
parties, thc Appetlatc Committcc ("thc Committee') first considorcd
Lhc issue raiscd by tho rcspondonts rcgarding thc maintainability and
jurisdictir:n of the instanr appcal. In this rcgard, thc Committee is of
the view that thc matter has edrcarly bcen dccidcd ihrough thc Short
Order datcd 24.A6.2025. Furthcrrnorc, as notcd in thc said Order, thc u

,t
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Committec had dircctcd thc rcspondcnt, National Highway Ar,rthoriry

(NI-lAl, to submit certain documcnts for iurthcr cvaluation of thc case.

35. Uporr revicwing thc docurncuts rcceivcd frorn thc NHA ancl

in light of thc comprchcnsivc argumcnts submittcd by all parries, thc

Committec obscrved that this ordcr addrcsses key lcgal and

regulatory issucs arising from a procuremcn t-rclatcd complaint

involving M/s'Zahir Khan-SMC .IV submilrcd in relation to a tender

overseen by thc National Highrvay Authorily (Nf{A} in rvhich Mls

NXCC-RA-DC .IV eincrgcd as tl.le lowcst biddcr. Specifically, the

matter concerns thc submission of 'fabricated audited Iinancial

statcments' by NXCC-RA-DC .rV and rhc failurc of the procuring

agcncy to conduct adequate vcriltcation thcrcof. The issucs at haid

raisc important qucsLions conccmitrg the scope of thc Public

Procurcmcnt Rcgulatory Authority's investigativc jurisdiction undcr

its parcnt statutc - rhe Pr.rblic Procurcmcnt Rcgulatory Authority

Ordirrancc, 2QO2 and thc h-rblic Procurcmenl Rulcs,2004, as well

as its overarching obligation to enforce thc principlcs of transparency,

accountability, Iairncss, and intcgrity in public Procurement.

Morcovcr, thc allcgations touch upon thc fiduciary obligations of

procuring agencics undcr Rulc 18 of the 2004 Rules, the rcgulatory

frarncrvork enforccd by thc Institutc of Chartcrcd Accountants of

Pakistan (ICAP), and rclcvant pcnal consequenccs undcr thc P:rlsislan

Pcnal Code.

36. ln particular, this mcmorandum cxamincs:

a. Thc cxtent and enforccability of PPRA's statlltory

and rcgulaLory por,l'crs to invcstigatc compl:rints,

call for information, and dircct rcmcdial action;

b. The lcgal obligatir:n o[ procuring agencics to

conduct thorough duc diligcncc on documcnts

submittcd by biddcrs;

c- Thc conscqucnccs of submitting forgcd, falsificd,

or othcrwisc non-complialt financial statcmcnts,

parricularly *rosc not bcaring a Uniquc Docurncnt

Idcnl-ification Number {UDIN), as mandatod by

ICAI':
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d. The broadcr jurisprudcntial and constitutional
obligations that govem public sector contracts,

including kcy judgmcnts from thc superior
judiciary rcinforcing thc lcgal standards of public

intcrcst, fairncss, and transparency,

3'l . The lrublic Procurcmcnt Rcgulatory Authority was

constitutcd undcr thc Public procurcmcnt Rcgulatory
Authority C)rdinance, 2OO2 (hcrcinafter ,.thc Ordinancc,,), to
rcgulate the procurcmcnt of goods, scrvices, and works in the
public sector. Thc Authority is charged with ensuring
transparency, accountability, cfficiency, and cconomy in public
procuremcnt proccsses across fedcral institutjons. To this end,
thc lcgislative scheme vcsts PPRA with comprchcnsivc p<twcrs

to investigatc complaints, call for inforrnation, and cnforce
compliance.

38. Section 5 of the Ordinancc outlines thc corc
funct.ions and powers of thc Aurhority. In particular, Section
5(1)statcs:

"Subjcct to othcr provisions of this Ordinance, the

authority may takc such measures and cxercise

such powers as may bc ncccssary for improving
govcrnance, managemcnt, transparcncv,
accountability and qualiry of public procuremenr

of goods, scrviccs and works in tho public scctor."

To opcrationalizc this broad mandaLc, Scction S(2) providcs a

non-exhaustivc list of spccilic powcrs, including:

(a) monitor application of the laws, rules, regulations,
policies and procedurcs in rcspect of, or rclating to,
procuremcnt;

I\

(b) monitor the implcmcntation of ;rnrl evaluatc laws, rulcs,
regulations, policies and procedures in rcspect of, or
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rclating to, inspection or quality of goods, scrvices and

works and rccommend rcformulation thercof or rcvisions

thcrcin as it dccms necessary;

{c) monitor public procurcment practicos and make

recommendalions to improve govcrnancc, transparency,

accountability and quality of public procurcment;

(d) call any functionary of procuring agcncics to provide

assistancc in its functions and call for any information

from such agcncics in pursuancc of its objectives and

functions;

q\

39. Thcso provisinns arc indicativc ofa strong rcgulatory

regimc in which thc Authority is empowered not oniy to oversec

procurement processes, but also to intcrvene whcre

malpractices or violations are reportcd.

Further, Scction l6(l) of the Ordinance spccifically empowers

thc Authority to rcquisition any rclcvant documentation or

data necessary to carry out its statutory objectivcs:

"Thc Authority may call for any information rcquired by it
for carrying out the purposc.s of this Ordinancc, from any

pcrson or any institution in public procurement activitics

and any such person or institutiorl shall provide the

rcquircd information callcd by thc Authority."

Read togcther, thcse sections confirm that thc PPRA is not

mcrcly an advisory or ovcrsight body but a quasi-regulatory

authority with invcstigative and cnforccrncnt competence .

40. Rulc 48(6) of thc Public Procurement Rulcs, 2OO4

specifically cmpowcrs thc Grievance Rcdrcssal Committcc to

cxaminc complaints:

"The Gricvancc Rcdrcssal Committcc shall investigate

and decidc upon thc complaint within ren days e{ its

i((t
c\()\ /s
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Thc opcrativc word "invcstigate" is sign.ilicant and broader in
scope than a mcre administrativc inquiry. As observe<l in
Iftikhar Sadiq vs. P.P.O., 220 yLR 2SS9:

"The Court cmphasized that "investigation,, is esscntially
the collection of evidcnce rcgarding a crime. The
Investigating Officer's duty is to bring out the truth
honcstly, fairly, and justly, not to build a onc-sided case.
Invcstigation involvcs probing all avcnucs impartially to
rcach thc trurh."

This intcrpretation supports the vicw that Rulc 4g entrusts the
PPRA with a fact-finding funclion, completc with thc pow-er to
probc, cxaminc rccords, call for cxplanations, and issue
appropriatc dctcrminations.

41. The Suprcmc Court, in Suo Motu Case No.5 of20l0,
PLD 20 10 SC 73 l, took cogniz.ancc of a cgcd corruption in LNG
procurcmcnt contracts and dcclared:

"i lcrc we may observe that it is duty of thc Court to
ensurc that the public procuremcnt Regulatory
Authority Ordinance, 2OO2 rcad with the public

Procurement Rules, 2004 arc adhcreri to strictly to
exhibit transparency. It is univcrsally recognized
principlc that such type of transactions must be made
in transparcnt manncr for the satisfaction of t.l.e peoplc,
},ho are the virtual owncrs of the national exchequer,
which is being investcd in these projects."

This docision affirms that public procurement rules are binding
trpon all procuring agencies to cnsure transparency and value
for moncy.

42. RuIe l8 of the public

imposes a continuing obligation

Procurcmcnt Rules, 2OO4

on procuring agencies to

l'agc 2{} ol 22

Aptrrcal No. 
"PRA/ 

AP-2112025

tr



Appcrl !fo. PPnA/AP-2L l 2O2S

disqua-lify biddcrs found to have submittcd materially falsc or

misleading information:

't8. Disqualilication of supplicrs and contractors. - Thc

procuring agcncy shall disqualify a supplicr or contractor

if it finds, at any timc, that the infirrmation submitted by

him conccrning his qualification as supplier or contracto,

was falsc and matcrially inaccurate or incomplctc."

Thc use of thc phrasc "at any timc" dcnotcs that such

disqualification may occur cven aftcr the bidding proccss is

completed, should thc falsehood come to light later. In the

instant casc, thc auditcd financial statcmcnts of succcssful

biddcrs lackcd a valid UDIN and are, prima facie, not preparcd

in accordancc with applicable profcssional accountilrg

principlcs and statutory standards. This aspcct rcndcrs thc

qualification information falsc and materially incomplete,

warranting disqualification under Rulc 18,

43. Howcvcr most serious concerrls alleged by the

appcllants in the instant appcal is thc submission of

fraudulent or non-compliant auditcd linancial statcmcnts b-Y

t-.he successful bidders i.e" M/s Rustam Associatcs-NXCC- JV

in Lot I and M/s NXCC-DC-RA .lV in Lot 4. 'l'hcre was no

sufficicnt documentary cvidcnce at'ailable with thc Committcc

l"o cstablish thc fact that Iinancial slatcments arc fraudulent.

Thcrefore, thc Committce dccided to scck expcrt opinion from

an indcpendcnt Chartercd Managcment Accountant Firm,

through thc ofhcc of t}1c Presidcnt of Institutc of Cost and

Managemcnt Accountanls of Pakistan (ICMAP). Thc firm

submil-ted lhcir views on the subjcct vidc thcir rcsponse dated

l5 July 2025 whcrcin thc lirm statcd that thc financial

statements including averagc construction turn ovcr submitlcd

by Lhc joint vcnturc p:rrtncrs i.c. M/s Rustam Associatcs-

NXCC- JV in Lot I and M/s NXCC-DC-RA JV in Lot 4 are not

I'agc 2l o



Appc.l No- PPRA/AP-2I/2O25
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veriliablc in thc absence ofcorresponding tax returns ancl bank
statemcnts for the relcvant financial vcars.

44. In vicw of the foregoing, thc Committee is of
considercd opinion that flnarcial capability and adequacy of
expcriencc of the bidders is a basic dctcrminant for the
succcssful and timely complction of a public scctor project!
hcncc, to ensure financial viability and cligibility o[ successful
bidders, thc Committcc hcreby directs to thc procuring Agency
i.c. NHA, to vcrify thc financial capability and adcquacy of the
expcriencc of thc successlul biddcrs i.e, M/s NXCC-Rq- JV in
Lot I and M/s NXCC-RA-DC JV in Lot 4. The procuring Agency
shall vcrify thc Averagc Annual Financial Turn Over, Averagc
.Annual C<.rnstruction Turn Ovcr and relevance of the rcquircd
expcrience through supporting documents and corroboratory
evidcncc including but not limitcd to bank statcments, tax
returns and work ordcrs. It is furthcr dirccted that thc
cxpericncc certificatc providcd by thc succcssful biddcrs for
carrying out projects on cross bordcr tcrritorics shall also be
verilied through relevant embassies.

45 Thc instant aPPC:i1 is disoose d of u,tth the dircctl0ns
tO NTIA At Para 44 of this Order.

(Dr, M mma Waseeml (Sheikh

t #?,

Dircctor General (Lcgal)
(Membcr)

Di
ber)

"lu (Hasnat ed Qurcshl)
Managing irector (PPRA)

1t- |5fffr lchairman of thc Committee)

0

Each page of the order has been signed by all members of the Appellate
Committee- T?e order amprises of tutentg two (22) pages.
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